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In the United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

NORTHWESTERN STEAMSHIP
COMPANY, A CORPORATION,

Plaintiff in Error, )No. 1214

vs.

V.V.GRIGGS, Defendant in Error,

BRIEF OF DEFENDANT IN ERROR.

W. LAIR HILL,

Alt'v for Defendant in Error.

Plaintiff in error (defendant below) in its brief

expressly abandons the assignments of error con-

tained in the record except those argued in its brief

(plaintiff's brief, page 5), which are specified as :

1. The denying of its motion for non-suit after

the testimony of defendant in error (plaintiff below)

had been closed;

2. The rejection of the "offer" made to prove

certain things by George T. Williams, an officer of

plaintiff in error;

3. The refusal of the court below to admit the

testimony of the witness Griggs (plaintiff in error)



alleged to have been offered to show that sailors were

frequently on the false deck where the sheep were,

and that he (Griggs) could have asked for and re-

ceived assistance from such sailors to remove the can-

vass on top of the sheep pens;

4. Error in giving the instruction following :

"The law requires the common carriers of pas-
sengers to exercise the highest degree of care that hu-
man judgment and foresight can conceive and that is

practicable in view of the circumstances, and who-
ever engages as a common carrier to transport pas-

sengers, impliedly promises that his passengers shall

have this degree of care, and I instruct you that if

there is the least failure by a common carrier of pas-

sengers to exercise all the diligence and care that is

practicable in keeping its conveyances in a safe con-
dition or in providing for the safety of its passengers,
then the duty of the common carrier is not performed,
and it is responsible for any damage for an injur}^ of
which neglect is the primary cause, providing the
person injured has himself used reasonable care and
caution to avoid such injury." (Record, p. 110);

5, Error in refusing to give instruction asked

by defendant in error as follows:

"The court instructs the jury that if they believe

from the evidence that the hatchway through which
the plaintiff fell and was injured was left or n:iain-

tained by defendant in an unsafe or insecure manner,
and that the same was known to plaintiff, and that

complaint had been made to defendant of its condi-
tion, yet notwithstanding such knowledge or com-
plaint the defendant failed to repair or remedy the
same, and the plaintiff continued to feed the sheep
and go into the vicinity of such hatchway, when an-



other or more safe, yet difficult means was available,

aud was injured thereb}^, then plaintiff is deemed to

have assumed the risks incident to going about such
place and is guilty of contributory negligence as bars

his recover}^ in this action, and the verdict should be

for the defendant." (Record, p. 115)

;

6. Error in the refusal of the court to give the

instruction requested by plaintiff in error as follows:

''The court instructs the jury that where it is the

duty of the servant to perform the work and labor in

and about places known by him to be dangerous and
unsafe, then it is incumbent upon such .servant in

the performance of his duties to exercise such extra-

ordinar}' care and caution, or such increased care and
caution, as the known dangerous condition and cir-

cumstances require, and failing to do so must be
deemed to have assumed the risk incident to such
danger and guilt}'- of such contributory negligence as

bars a recovery for any injury sustained by him."
(Record, pp. 115,116);

These are all the assignments of error relied upon

by plaintiff* in error, although in the record there are

numerous other exceptions.

I!

The argument of plaintiff in error in support of

the proposition that the court erred in denying the

motion for non-suit is based mainl}' upon the claim

that the plaintiff, by his own testimon}-, showed

himself to have been guilty of contributory negli-

gence, in that he knew that the place where he was

standing; iramediatelv before he fell down the hatch-
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way was dangerous, and that he went there knowing

of the danger and therefore taking the risks of it.

In support of this contention plaintiff in error

copies into its brief just so much of the testimony of

the defendant in error as may give color to the claim

of contributory negligence, leaving out the state-

ments made by defendant in error in his testimony

which qualify those parts quoted by plaintiff in er-

ror, and make it appear that when he said he knew

the place was dangerous, he made the statement with

reference to the danger of the place only when the

netting across the hatchway was removed, but that

he did not consider it dangerous —as manifestly it

was not dangerous—when the netting was in place

—

(Record pp. 36, 45, 51), and further showing that at

the time the defendant in error foil from the place

where he had been standing he was not aware that

the netting had been removed, but had every reason

to suppose it was in place and that therefore the place

where he was standing was not dangerous. (Record

pp. 27-8, 45, 50, 51, 52),

The netting referred to was a netting made of

large rope about three inches in circumference—or

about one inch in diameter— (Record, p. 23), and

was stretched across the hatchway and firmly fastened

at the corners, for the purpose of protecting any per-

son who might fall into the hatchway from the false

deck above. (Record, pp. 26, 27, 35). Though the

model which is mentioned in the testimony on the

trial below is not so referred to in the record as to



make it a part thereof, to be presented in this court

on the argument, the testimony gives such a picture

of the conditions at the time of the accident that one

may get a tolerably clear idea of the entire locus in quo.

On the main deck of the ship were built corrals or pens

for horses and cattle, surrounding and flush with the

main hatchway, except that at one side or end of

the hatchway there was left space for storing feed.

The feed for the horses and cattle was kept between

decks, that is, between the main deck of the

ship and the orlop deck, which is next below.

The horse corralls or pens built on the top of the

main deck were of sufficient height for use in the car-

rying of the he rses, and were decked over; and this

decking is called all through the evidence the false

deck. On this false deck were erected the sheep-pens

directly above the horses. These sheep-pens were

flush with the outer part of the ship. The manner

of their construction was such that on the outside

next the side of the ship the uprights of the horse

corrals were extended on upward high enough to be

sided up for the sheep-pens on the inside, toward the

hatch there was short stanchions for the sheep-pens.

The deck of the horse-pens— the false deck—was the

floor of the sheep-pens. The sheep-pens extended from

the outer line of the ship not entirely over the false deck

which covered the horse-pens, but only to a line about

fifteen or eighteen inches from the hatchway (Rec-

ord, pp. 34, 41), thus leaving a space on the false deck

on top of the horse-pens and next to the hatchway for a
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walk around the sbeep-pens. The sheep-pens were cov-

ered with canvas tightly fastened down, but with open-

ings at some of the corners through which feed was to be

passed, these sheep-pens being only 3^ to 4| feet in

height (Record, p. 41), and the sheep were fed by

first getting the feed up on to this walk-way around the

sheep-pens, from which place it was passed in through

the holes or open places of the canvas to a man in-

side, who put it in place in feeding the sheep (Re-

cord, pp 33, 34). So, from this walk around the

sheep-pens on the false deck, the distance down to

the main deck would be the height of the horse-

pens—about seven or eight feet ; and the horse-pens

being flush with the hatchway, one who should fall

from the walk around the sheep-pens would fall down

through the hatchway to the o lop deck. For pro-

tection against that danger the rope netting was put

across covering the hatchwav at the level of the main

deck.

Except when the hatchway was in use for the

hoisting up or letting down of commodities, or of

dead animals which it was necessary to cast over-

board, the netting was supposed to be kept in place

across the hatchwaj'. The defendant in error had

observed this netting stretched across the hatchway

at different times, and at first— for the first day or

two of his feeding the sheep — he always looked for

the netting when he went up to the walk to feed the

sheep, because he knew that the place was dangerous

if the netting were not there; but he always found
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the netting there, and becoming accustomed to ex-

pect that it would be there, he ceased to be so careful

in watching for it every time he went up to feed the

sheep. And so he qualifies his statements of the

dangerousness of this place, quoted in the brief of

plaintiff in error, by saying distinctly that he meant

it was dangerous if the netting was not in place

(Record, p. 45), Knowing that the netting was put

there to prevent persons from falling through the

hatchway, and observing that it was kept in place

regularly when not removed for the temporary pur-

pose of using the hatchway in passing objects to and

from the hold, defendant in error had a right to sup-

pose that it was in place when he went up there on

the occasion particularly involved in this action. He

testifies that he noticed that it was in place at the

end where he went up on to the walk around the sheep

pens (Record, p. 52). As other witnesses explained,

the netting had been removed a short time before

the accident for the purpose of taking out a horse

which had to be cast overboard, and had been re-

placed, except that the employes of the plaintiff in

error who were charged with the replacing of it, neg-

lected to replace and fasten it at one end. The defen-

dant in error, seeing it was fastened in the usual way

across the hatch, immediately below the place where

he entered upon the walk, naturally supposed it was

in place and went on about his business of feeding

the sheep. By a lurch of the ship, or some such

cause, he was thrown from the walk, and, the netting
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being out of place, he fell down to the orlop deck be-

low, receiving the injuries complained of.

Perhaps no person would controvert the prop-

osition that one who, knowing of a danger volunta-

rily exposes himself to it, cannot recover damages for

injuries received thereby, even though the danger

waa caused by the negligence of another. On the

other hand, it will not be controverted that one who
does not know of the danger, and is so put off his

guard that, supposing the place to be safe because of

means of protection which has been uniformly in

use, he goes to the dangerous place and is injured by

reason of the negligent omission to continue the

means of protection, is not denied the right of re-

covery.

This is the case of the defendant in error. With-

out the netting the place is dangerous. The netting

had been provided and placed there for that very

reason, and with it stretched across the hatchway

the place was not dangerous. It had been kept there

whenever the hatchway was not in use for hoisting

or lowering objects. The hatchway was not in use

at the time the defendant in error went upon the

walk of the false deck, and except by very close

observation it could not be discovered that the usual

means of protection had been omitted. Thus the

injury came to the defendant without his negligence.

Whatever may be the testimony of witnesses on

behalf of plaintiff in error with respect to the facility

of observing the danger, from the walk around the
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sheep pens, the testimony of the defendant in error

still remains, and, if true, leaves no room to say that

he wa3 guilty of contributory negligence. Under

this condition, the motion for non-suit was properly

denied, and the case was properly left to the jury.

And this is so irrespective of the question whether or

not the issue of contributory negligence, not being

affirmatively made by an error, was properly before

the court.

II.

The next assignment of error is buttoned upon

the alleged refusal of the court to admit the testi-

mony of George T. Williams. As appears by the Rec-

ord (page 107) no question upon the testimonv of

George T. Williams was ever before the coart, Th?

plaintiff in error apparently made an "offer" in court

to prove by George T. Williams a certain long and

varied statement of facts, but it does not appear that

any ruling was made upon questions put to George

T. Williams for the purpose of proving the facts which

plaintiff in error, it seems, said to the court that he

would prove by Williams; so that the proposed testi-

mony of George T. Williams was not befjre the

court. But passing by this question of procedure,

the so-called "offer'" seems to have been made as a

single proposition, and if it contained ^anything

which ought not to have been allowed, the whole

proposition was properly rejected, though parts of

it might have contained matter proper to be proven.
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In the alleged "offer'' the following was proposed as

matter to be proved by the testimony of Williams::

"That if the plaintiff was injured on said trip by fall-

ing through the hatch on said false deck and from
there to the orlop deck below, that said injury was
proximately caused by the negligence and careless-

ness and the want of ordinary care and prudence on
the part of his employer, Joseph Cox, to provide suit-

able means by which said sheep could be fed." What-

ever else there might be—if thera were anything

—

admissible in the offer, this proposal to make evi-

dence of the opinion of George T. Williams as to the

supposed carelessness of the employer of defendant in

error is sufficient in law to condemn the offer as a

whole, leaving it to the plaintiff in error to sever the

propositions contained in the offer and have them

ruled upon separately if given power to do so. This

was not done, and the court ruled correctly.

But the "offer" is further vicious in that it.

assumes that because the defendant in error v/as

employed by a third person to feed the sheep, he was

therefore not a passenger on the ship. He testifies

that he was working his passage by being employed

to feed the sheep, but he was not employed by the

plaintiff in error. He was employed by a third per-

son who, presumably, paid his fare, getting his return

in the services of the defendant in error in feeding

the sheep. He was not a part of the crew, had noth-

ing to do with the ship except to be carried upon it,

and it was immaterial whether he paid for his fare, or

whether somebody else paid it, or whether noboHy
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paid for it. He was received upon the ship to be car-

ried to Nome, and not to help the transportation

company to take the ship to Nome. He was, there-

fore, a passenger. It is unnecessary to cite authorities

to show that one who is received upon a ship for

transportation is a passenger and the carrier owes

him the duties and has toward him the obligations of

care and protection which the law requires as to any

other passenger, irrespective of the payment of fare.

III.

The third ground of error relied upon by plain-

tiff in error is the refusal of the court to admit proof

that sailors were frequently upon this false deck, and

the defendant in error could have received help from

them to remove the canvas from the top of the sheep-

pens in order to pass through and over the sheep-

pena for the purpose of feeding the animals, instead

of walking upon the walk around the pens. This

offer, like the other, seems not to have been based

upon any interrogatories to the proposed witness, but

upon the statement of the counsel for plaintiff in error

to the court below that he would, if permitted, prove

the alleged facts.

But allowing that mode of presenting a question

to the court—for the sake of argument—to be suf-

ficient to require a ruling by the court, the evidence

was intrinsically inadmissible. The defendant in

error, while engaged in his duties on the ship, had no
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command of the sailors, and could not command
their assistance in opening a way for him to feed the

sheep, instead of taking the way which was left for

him in the preparation of the ship for carrying the

animals, and which was entirely safe so long as the

plaintiff in error did not neglect to keep the netting

in place which it had provided for that very purpose.

IV.

The fourth assignment of error relied upon is

that the court erred in instructing the jury that the

plaintiff in error as a common carrier of passengers

was required by law "to exercise the highest degree

of care that human judgment and foresight can con-

ceive,"' etc. (Record, p. 110). This sentence in the

instruction, standing alone, would impose upon the

carrier a very stringent rule of liability. If it goes

too far, however, as it is set forth in the brief of plain-

tiff in error, this is but another illustration of the

presentaition in the brief of only a part of the sen-

tence, leaving out the qualifying language. The

court instructed the jury, not that the carrier is

required to exercise the highest degree of care that

human judgment and foresight can conceive, but that

the carrier is required to exercise "the highest degree

of care that human judgment and foresight can con-

ceive and that is practicable in view of the circum-

stances;" and immediately after that the court ex-

plains what that "highest degree" is, saying "a com-
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mon carrier operating a steamship is bound by law

to exercise the highest degree of practicable care, not

only in the management of its steamship, but also in

the structures, repairs, and arrangements of the same

necessary to the safety of its passengers. By this is

not meant the highest conceivable degree of care, but

the highest degree of care for the safety of its passen-

gers reasonably consistent with the carrier's business

as a transporter of freight and passengers."

This instruction is neither contradictory nor in-

consistent with the previous instruction. It is en-

tirely consistent with it, and the two read together

are a correct statement of the law—at least quite as

favorable to the plaintiff in error as could be asked,

and presents the law so clearly that no juror could

possibly mistake its meaning.

V.

The fifth ground of error relied upon is the re-

fusal of the court to give the instruction marked 14

on page 114 of the record. This instruction simply

presents the proposition that because the defendant

in error was employed to feed Cox's sheep on the

voyage, therefore he was not a passenger on the ship.

Under the first alleged error relied upon this question

is sufficiently noticed.

VI.

The sixth error relied upon is the instruction of

the court with regard to the degree of care which
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should have been exercised by the defendant in error,

and is directed to the proposition that one guilty of

contributory negligence cannot recover for injuries to

which the negligence of the carrier also contributes.

The instruction asked is found on pages 115 and 116 of

the record. The court did instruct the jury fully that

the defendant in error, as plaintiff, could not recover

unless the injuries which he received were caused by

the negligence of the plaintiff in error and "without

fault or negligence"on thepart ofthe defendant in error

.

That is a clear, succinct instruction to thejur}^ of the

proposition that the defendant in error cannot recover

unless (1) his injuries were caused by the negligence

of the carrier, and (2) were caused without contribu-

tory negligence on his own part. (Record, p. 111).

And again, the court repeated the charge declaring

the obligation of the carrier to exercise proper care

and use proper means to prevent or mitigate casual-

ties, but again limiting the liability of the carrier for

injuries caused by the failure to exercise this care and

use these means by the qualification that " the party

injured must be himself free from negligence or fault."

And still further, for the third time appearing in

the record, the court charged the jury that before

they could find for the plaintiff (defendant in error)

they must also find that he was "using and exercis-

ing an ordinary degree of reasonable care and dili-

gence under the cii'cumstances."

How many more times the court charged the

jury that in order to recover the plaintiff (defendant

il

%
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in error) must have been himself free from negli-

gence, is conjectural, as the entire charge does not

appear to be presented in the record. Certainly it

was sufficiently and abundantly done.

We beg to attract the attention of the court also

to the fact that while the formal assignment of errors

in the bill of exceptions assigns error of the court

upon each of the instructions asked on behalf of the

plaintiff in error and refused by the court, the state-

ment of the fact with respect to that matter in the

bill of exceptions shows that all these instructions

were asked together and not separately, and the rec-

ord is that the refusal of the court to give this entire

S3''stem of instructions was excepted to. (Record, pp.

102-3-4). The first paragraph or section of the in-

structions contained in this request for a number to-

gether, contains the proposition, in substance, that

the defendant in error was not a passenger on the

ship because he was employed to care for stock of a

shipper duringthe voyage, a proposition clearly erron-

eous; and this requested instruction then proceeds to

declare that the plaintiff in error had not the obliga-

tions and liabilities toward the defendant

in error which it had toward other passengers.

For this vice in the instruction asked for in a lump,

the court was right in refusing the instructions, how-

soever many correct propositions they may have con-

tained The court was asked to give them—according

to the re3ord—in a lump—all or none—and the ex-

ception is to the refusal to give all. This is what the
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record shows, notwithstanding the attempt to segre-

gate them, in the assignment of errors. The time for

segregation was when the exception was taken.

But upon the whole case, so far as the record dis-

closes it, the instruction given by the court was a full

and clear presentation of the law applicable to the

case, and covered every aspect of it to which, under

the evidence shown in the record, instructions could

properly have been expected.

The defendant in error respectfully submits that

the judgment should be affirmed.

W. LAIR HILL,

Attorney for defendant in error.


